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KOHCTUTYLMOHHO-MPABOBbIE OCHOBbI COLIUAJIBHOW
CNPABEANINBOCTU B NIPAXKXOAAHCKOM MNMPABE U
NMPABOMNMPUMEHEHUA

AHHOTaumSA. Peasm3aumsi npyuHUmna cripaBegimBoCTy npmusBaHa 0b6ecreynTb paBeHCTBO y4acTHUKOB
rpovecca nepes 3aKkoHOM U MpPaBONPUMEHNUTEIbHBIM OPraHOM, MHAWUBULYaIM3aLmMio MpaBoBbIX CaHKLUA C
Y4ETOM XapakTepa COBEPLUEHHOrO AEsIHUS N JIMYHOCTHBIX CBOWCTB MPaBOHaPYLLMTEIS, paBuibHOe coYeTa-
HYe peannsyeMbiX B rpaBonpUMEHEHVN HOPM 3aKOHa 1 HPaBCTBEHHOCTU.
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CONSTITUTIONAL AND LEGAL FOUNDATIONS OF SOCIAL
JUSTICE IN CIVIL LAW AND LAW ENFORCEMENT

Annotation. Realization of a principle of justice urged to provide equality of participants of process
before the law and npasonpumeHuTensHbIM body, an individualization of legal sanctions taking into account
character of perfect act and personal properties of the offender, a correct combination realized in right appli-

cation norms of the law and morals.
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pouecc  MOAEepHU3aLUMM  POCCUINCKOro

3aKoHOOAaTeNbCTBa, VMEBLUMA MECTO B
nocnegHue rogbl (MpuHsaTMe KoHctutyumn PO, TK
PO, IMIK P®, AMNK PO, YTK P® u gp.), 1 CTUXNAHO
CKNafblBaOLLNECH PbIHOYHbIE OTHOLUEHUS TpebyroT
CBOEBPEMEHHOIO NEPEOCMbICNIEHNSA psiga NPaBOBbIX
KaTteropui, BbIXO4a Ha HOBbIA, NOCTTOTANUTAPHbIN,
YPOBEHb NCcCnefoBaHnin. K Yncny aktyanbHbIX 1 nep-
CMEKTUBHbIX HanpaBfeHnin nccnegoBaHnii B 06nactu
Teopun npaBa OTHOCUTCSA npobnema peanusauum
npuHUMNa coumnanbHON CnpaBeqMBOCTA B MpaBo-
NPUMEHUTENBHON OesATeNbHOCTU. OTO Teme B
COBETCKOE BpeMs Obii0 MNOCBSLWEHO [OO0BOJIbHO
MHOro paboT, OfHAKO paMKK CyLLECTBOBaBLUEN
Torga wmpeonorun  (MapKCU3M-NEHVHU3M)  Cyllie-
CTBEHHO OrpaHMyMBany nosie Hay4yHbIX UCCrnefoBa-
HWUA, a Hay4Hble Pe3ynbTaThbl NO 3TOW Npobnemartuke
Obl NGO unnto3mamu, nmbo nponaraHgon. Ode-
BUOHO, 4to B 1970-80-€ roabl NO3yHr1 o cnpasegin-
BOM COBETCKOM MpaBe 1 MNpaBoOMNpUMEHEHNN, 3BY-
YaBLUME 13 YCT 4eHoB KOMMYHUCTMYECKOWN NapTum
N «0cedaBLUMe» B HAyYHbIX OUCKYCCUSAX, Obln NLLb
onaruMn NOXXenaHusMK, He MNPefoTBpPaTUBLUNMU
pasBan BennKou gepxxasbl. Ecnu 6bl NpaBo 1 ero
NPVMEHEHNE B COBETCKME BPEMEHA ObINN TaKnmu,
KaKnmu X >XnBonucanu, ecnm Obl Ha fene Teopus He
pacxogunacb C MPaKTUKOW, ecnn 6bl He 6blo B
Hallel cTpaHe y3aKOHEHHOro Niuemepusi u obmaHa,

He HacTynuno G6bl 1 Kpu3nca coumanuama. Ho ncto-
puvst He 3HAET cocnaraTenbHOro HakNoHeHns [1].

CdhopmynupoBaHHblie B 3aKOHaxX 1 Apyrmux Hop-
MaTVBHbIX MPaBOBbIX aKTax HOPMbl OOJKHbI ObITb
BOMJIOLLEHbI B OENCTBUTENBHOCTUW, peann3oBaHbl B
CO3HaTeNbHO-BOJIEBLIX MOCTYNKax Ntogen, B MPOTUB-
HOM Crly4ae TePSIETCS CMbICH (U OTCYTCTBYET KOHEY-
Hasi Liefb), BO-MePBbIX, NpoLecca NPUHATAS HOPMbI,
BO-BTOpPbIX, CAMOI HOPMbI (€€ cogepKaHusl), Mo CyTn
OECCMbICIIEHHONM, €CNU OHa He peanu3oBaHa Ha
npakTuke. NpaBoBas Hopma peanibHO CyLLECTBYET
JMWb TOrga, Korga OHa BbIMOJSIHAETCS BCEMU U
NnoBCEMECTHO [2].

Knaccun4eckon akCuoMon npaBoBedeHNs cTan
Tesunc, BBeAeHHbI dunocogom B.C. ConoBbeBbIM,
O TOM, 4YTO MNpaBO (OPUONYECKOE) — 3TO MUHUMYM
HPaBCTBEHHOCTU (MK ONTUMYM €€), a crnpaseniu-
BOCTb — 3TO Kateropusi HpasctBeHHOCTU [3]. o MHe-
Huto B.C. ConoBbeBa, 3aKOH OrpaHM4eH U BMECTO
COBepLUEHCTBa TPeOYET HM3LLEN, MUHMMASIbHOW CTe-
NMeHN HPaBCTBEHHOIO COCTOSIHUSA, MO3TOMY B COOT-
HOLLUEHWM C HPABCTBEHHOCTBIO «MPAaBO €CTb HU3LLUWIA
npenen, Unmn HEKOTOPbI MUHUMYM HPaBCTBEHHOCTH,
paBHO ONsi BCex ob6s3ateNbHblin» [4]. YueHnne B.C.
ConoBbeBa 0 NpaBe Kak MUHUMYME HPaBCTBEHHO-
CTU ObINIO BOCMPUHATO Aaneko He BCEMU OTeve-
CTBEHHbIMM npaBoBefamMn. Tak, C ero KpUTUKOW
BbICcTynun B.H. Yu4eprH, N0 MHEHMIO KOTOPOro pas-
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HULA MeXOy HPaBCTBEHHOCTLIO 1 MPaBOM SBMSETCH
HEe KONMYECTBEHHON («MUHUMYM» U «MaKCUMYyM»),
a Ka4yecTBeHHoM [5].

MpuHUMN couunaneHON crnpaseaMBOCTA SABNS-
eTca OOLMM MPUHUUNOM npasa 1 MMeeT Mopasib-
HO-NMpaBoBoe copepxkaHue [6]. CnpaBenMBOCTb,
BMpOYeM, Kak Jo6po M 3710, XOpOoLwee U Mioxoe,
COBECTb, JONT, HAMNONHAETCS KOHKPETUKON B 3aBUCU-
MOCTU OT YCNOBUIA XKN3HW, AYXOBHbIX 1 NHbIX NOTPEO6-
HOCTEN Pasnn4YHbIX COLMaNbHbIX FPYmnn 1 o6LEeCTB
Ha COOTBETCTBYIOLLMX 3Tanax ux passutus [7].

Mo mHeHuto A.B. BeHrepoBa, HeBepHO CBOOUTL
npaBo K Mopanu 1 OnpenensTb, Hanpumep, NpPaso,
Kak cnpaBefniIMBOCTb. DTO HEN30EXXHO BEAET K 60/b-
LUMM coumanbHbIM 3AEPXKKaM, Npexae BCero, n3-3a
OVHaMU4YeCKOro CoOoep>XXaHunusa MoparnbHbIX Havan [7].
Benb Ha BOMpoC — a cyabun KTO? — y>Xe HECKOSIbKO
BEKOB HE MOryT OTBETUTb (Oa M HET HA HEro YEeTKOro
OTBETa) NPEACTaBUTENIM MOPabHOW, €eCTeCTBEH-
HO-NPaBoBOW, 3TUYECKON LLKOSbI Npasa [8].

B ropuanyeckon Hayke npaBoOnpUMEHEHMNIO
BCerga yaensnoch A0HKHOE BHUMaHne; ans 0603Ha-
YeHUs 3TOro MOHATUS MUCMOJSIb30BaNUCh ABa Tep-
MUHa: «NPUMEHEHE HOPM MNpaBa» 1 «npasonpuMe-
HUTENbHaA AEATENbHOCTb». OpgHAKO WX LUMPOKOEe
MCMNosIb30BaHNe He NPUBENO B TeOpUK npasa K dop-
MUPOBaHUIO €OUHON TOYKM 3PEHNS HA UX CopepXKa-
Hue [9]. NonBeka Hasaf cnop BOKPYr 3TUX MOHATUIA
pasropencs A0 TakoW CTeneHu, YTO OOHU YYeHble
06BbABUM €r0 HECOCTOSATESIbHBIM N3-32 «Heyaa4HbIX
TEPMUHOB», a Apyrue NpensioKnm 3aHaTbCa Teope-
TNYeCKOol pa3paboTKoW NPUEMOB U METOLOB NpUMe-
HeHus Hopm npasa [10].

B paboTax, NocBALEHHbIX OTAENbHBbIM acrnek-
Tam MpPUMMEHEeHUs npasa, OTCYTCTBYET €OWHCTBO
MHEHWA MO MHOMMM MNPUHLUNUANbHBIM BOMNPOCaM.
OpaHn aBTopsl (C.C. Anekcees, A.M. Bacunbes, A.B.
CaxapoB 1 gp.) nonaratoT, YTO MPUMEHEHME HOPM
npaea — 37O Wb YacTb UX peanu3auun, gpyrue
(A.E. NMawepcTHuk, V.E. ®apbep, P.3. JInswuy n gp.)
He NPOBOAAT Pas3Nn4msa Mexany NoHATUSAMU peannsa-
LK, OCYLLECTBNEHNS N NPUMEHEHNST HOPM Mpasa.
OpHu y4deHble Nop peanusauuveri npasa MOHUMAOT
CTpoOro OOYCOBMEHHbIA MPOLIECC OCYLLECTBNEHNS
NpPaBoOBbIX NPeanMcaHni (MX BONOLLEHMS B NOBeae-
Hum mogen) [11]. WHbiMmn cnosamun, peanudauus
npaea paccmaTprBaeTCs Kak BOMJIOLEHME B MOCTYM-
Kax nogen TpeboBaHnii, B 06LLe (hopMe BblparkeH-
HbIX B HOpMax npasa (3T0 Hambonee pacnpocTpa-
HeHHasi Touka 3penus) [12]. Opyrue yyeHble peanu-
3aumio Npaea paccMaTpuBaloT KakK €ero KOHEYHbIN
pesynbTat, JOCTUXKEHUE COOTBETCTBUS Mexay Tpe-
O0OBaHNAMN KOHKPETHBIX HOPM U CYMMON hakTnye-
CKW NOCnegoBaBLUnX AencTeBun. Tak, oueHnBast 3Ha-
YeHne MOHATUSA «crnpaBegMBoCTb», IN.E. Hepbanno
nucan: «Yenosek, yOe)KAeHHbIN B CNpaBeauBoCTy
TpeboBaHMN  MPaBOBbIX  HOPM...  COBepLUAET
MOCTYNKW, YYUHSAET NpaBOMEpPHbIE aKTbl peannsauum

NpPaBoBbIX HOPM CaMOCTOATENBHO, LOO6POBOSIbLHO»
[13]. «CocTaBHbIM 3N1EMEHTOM BHYTPEHHErO yoexxae-
HUS rpaxxgaH B HeobxoaMmocTn cobntogeHnst npa-
BOBbIX HOPM SIBMISIETCA OCO3HaHWe crnpaseaiMBoCcTy,
npeacTaensowee coboll BO3MOXXHOCTb  MOHATb
coumanbHbIi CMbICN TPeboBaHWI MPaBOBbIX HOPM,
Hagnexawum o06pa3oM OuUEHUTb MOBEAEHNE KOH-
KPETHbIX CyObEKTOB, N36paB Npu 3TOM HPaBCTBEH-
HO-ONTUMAarbHbIA BapuaHT COOCTBEHHOro nosene-
Hus» [14]. O4eBugHO, NOAOGHbIE CEHTEHUUN YyCTa-
peny 1 HernprYMEHNMbl K PasBUTUO COBPEMEHHOMO
npasa 1 3aKOHOLATENbCTBA.

MpaBoBOe rocymapCTtBo U LMBUNN30OBAHHbIE
PbIHOYHbIE OTHOLUEHWUS — OONrOCPOYHbIE POCCUIA-
CKMe MNepcneKTVBbl, CTPEMUTBCA K peann3auum
KOTOpPbIX HEOOX0AMMO. BMecTe C TeM Hy>XHO ObITb
peanuctamu, YeTKO MOHUMAsSA, YTO MMEHHO ceinvac
OHU HEOOCTXKUMBI.

B y4ebHOl nuTepaType u3y4varTcs 4YeTblpe
hopMbl (B 3aBMCUMOCTU OT XapakTepa npasopeanu-
3yloWnx OencTBuUi CyObeKTOB npasa), B pamMKax
KOTOpPbIX OCYLLECTBNSAETCS peanvsaLms HOpm npasa:
NPUMEHEHNE, NCMNOJSIHEHNE, COBMIOAEHNE U NCNOSb-
30BaHVe (OCyLUeCTBMEHME) NpegnucaHnin topugnye-
CKMX HOPM MNyTeM NPaBOMEPHOro NoBeAeHUsA Cybb-
€KTOB 0OLLEeCTBEHHbIX OTHoweHui [15]. BmecTe ¢
TEM HeNb3s He COMacUTbCA C MHEHMEM O TOM, YTO
npaBonpuUMeHeHe eCTb HEe TONIbKO OfHa U3 opMm
peanusauun npasa, HO 1 opma ynpasneH4YeCcKoro
peweHns, a TakxKe BUEL HpUONYecKoro npouecca
[16]. NpumeHeHne HOpM MpaBa BbIXOOUT Ha Nepea-
HWUI NnaH Torga, Korga UCMOSHEHNUs!, COBNoaEHUSA 1
MCMOSIb30BaHNS TAKOBbIX HEOOCTAaTOYHO OnsA obe-
CrneYeHns nx nonHom peanmsaummn. CnegoBartesnbHo,
NPaBONPUMEHUTENBHYKD  OESATENbHOCTb  MOXHO
onpemennTb  Kak OeATeNbHOCTb  OrnpefeneHHbIX
CyOBEKTOB MO NPUMEHEHNIO HOPM NpaBa K KOHKPET-
HOW rpynne oTHowweHun [17].

Bo3HVKaeT ecTeCTBEHHbIN BOMPOC: KTO SABMS-
erca cyobekToM 3TON peanusaumm? CyliecTsyeT
OBe To4kM 3peHust. [NepBas (camas pacnpoCcTpaHeH-
Has u, Ha Haw B3rnsg, 0600CHOBaHHAs) COCTOUT B
TOM, 4YTO TakMMu CyObeKTamu SABASIOTCA TOJIbKO
rocyfapCTBEHHbIE OpraHbl U OO/MKHOCTHbIE nnua. B
Teopun npasa TEPMUH «MPUMEHEHNE HOPM Mpasa»
CBSI3bIBAETCHA CO CNOCOBOM OCYLLECTBIEHNS OpPUON-
YEeCKNX HOPM, «KOTOPbIi XapakTepuayeTcsi BnacT-
HbIMW LEeNCTBUAMU KOMIMETEHTHbIX rOCYAapCTBEH-
HbIX OpPraHoB MO OTHOLWIEHWIO K APYrMM rocyaap-
CTBEHHbIM OpraHam, OOLLEeCTBEHHbIM OpraHM3aumsm
1 rpaxxgaHam» [18]. Tak, no mHeHuto A.B. BeHrepoBa,
M.H. MapueHko [19] n gp., NpaBo NPUMEHSIOT JNLLb
TE CTPYKTYPbl, JO/MKHOCTHbIE N1LA, KOTOPbIE NMEIOT
BIaCTHbIe NoTHOMo4ms. Bece coenkn rpaxxpaH, Beay-
LNe K BO3HMKHOBEHMIO, U3MEHEHUIO U MpeKpaLLle-
HUIO MPaBOOTHOLLEHWIA, OXBaTbIBAOTCA MOHATUEM
«NpPaBOMEpHOe noBefeHne» (MHbIMKW  CrioBamu,
1CMNOJSIb30BaHNe Npasa U NCMOoJSIHEHVE 06A3aHHOCTMW).
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MpumeHeHne >Xe npaBa Kak MNPUHATAE PeLUeHUNn,
nmMetromx oduLmanbHbli XapakTep, Npu ogopme-
HUM Hanbosiee CNOXXHbIX AOrOBOPOB WM paspeLue-
HUX CNOPOB OCYLLECTBASETCHA He rpakgaHamu (Mx
y4acTHMKaMK), a YMOAHOMOYEHHbIMU CyObeKkTamu
npaea (HoTapuanbHasi KOHTOpA, MyHULMNasbHoe
yypexnaeHue, cyn).

B HekoTopbix paboTax yTBep>XOAeTcs, 4TO
ocobon dopmon peanu3aumm npasa SABNASETCS
«MHOVBUAYyanbHOE MPaBOBOE PErynMpoOBaHue», Mog,
KOTOPbIM MOHMMAETCS NPUMEHEHME Npasa rocygap-
CTBEHHbIMU OpraHamMyv U AO/MKHOCTHBIMU ILaMn 1
OENCTBUS rpadkKOaH, nopoXkaarLlme onpeneneHHble
IOpUANYECKNEe MNOCNenCcTBMS (OOroBopbl, COENKN)
[20]. NMopobHas nosnumst BECbMa ysA3BMMA, XOTs Obl
NOTOMY, YTO MOHATUE «UHAMBUAYaNbHOE MPaBOBOE
perynmpoBaHne» COOEPXUT ero nNpoTuBOnocTaBne-
HMEe HOPMaTUBHOMY MPABOBOMY PEryMPOBaHUIO,
«CMa3blBasi CTPOryto 3aBUCMMOCTb MHAMBUAYaNbHbIX
aKTOB TOCY[apCTBEHHbIX OpPraHoB, [AOSMKHOCTHbIX
ML M rpaXkgaH OT NPaBoBbIX HOPM, KOTOPbIE JOSKHbI
peann3oBbiBaTbCA B UX aesaTtenbHocTh» [20]. B otnu-
4yMe OT aKTOB NPUMEHEHNS NMpaBa, HUKAKON JOroBop
(kpome poroBopoB B NMy6ANYHOM U B MeXAyHapona-
HOM MpaBse) He Co3aAaeT npasusl, 06s3aTeNbHbIX O
TeX, KTO HE MPUHMMan y4acTusi B ero 3akJIo4YeHUn.
Ecnn akT npumeHeHns npaBa AENCTBYET A0 €ro
WCMNOMIHEHNSA UM OTMEHbI, TO CTOPOHbI JOroBopa B
npoLiecce ero BbIMOMHEHUS BNpaBe caMmy U3MEHUTb
YCNOBUSA AOrOBOPa UM PacTOPrHYTb NOCEOHNNA.

BTopas To4ka 3peHust 3aK04aeTcsa B TOM, YTO
HOPMbI NpaBa NPUMEHSIOT HE TOSIbKO roCyAapCTBeH-
Hbl€ OpraHbl U AO/MKHOCTHbIE LA, HO 1 rpaXkaaHe.
Tak, MN.E. Hep6anno B 1960-e rogpl ncxognn n3 otpu-
LaHns rocyaapCTBEHHO-BNACTHOrO Xxapakrepa npa-
BOMPUMEHEHNS, OTHOCS K ero npoueccy topuanye-
CKWN 3Ha4MMble OENCTBUSA rpaxkgaH, O6LLECTBEHHbIX
opraHusauumi n opraHoB rocygapctsa [21]. Ero nosu-
umo otdactn noppepxunsaet A.b. BeHrepos, pac-
cyxpasi cnegyowmm obpasom: «paxkgaHuH nNpaso
He MPUMEHSIET, XOTS B HEKOTOPbIX ClyyYasx Hagens-
€TCS NPaBOMOYUAMU aKTUBHO NPENSATCTBOBATb MNPO-
TNBOMPaBHOMY MOBEAEHMIO Opyroro nuua» [22]. B
Ka4ecTBe NprMepa Takoro «Cry4as» y4eHbli MpuBo-
ONT OEencTBus YenoBeka npu Heobxogumon o60-
POHe, Korga nopg, HenocpeacTBEHHOM Yrpo30M OKa-
3bIBAETCH XKN3Hb, 300POBbE OOOPOHSAOLLErOCs nnua
nnu ero 6nNn3KnX, genas, ogHako, ocobyto OroBOpKYy:
«Ho, kak npasuno (BbigeneHo mHom — C.W.), npume-
HSAIOT NpaBO OpraHbl rocyaapcTBa, NpencTaBuTenn
BflACTW, T.e. T€, KTO HafeNeH cneunanbHOl Komre-
TeHuwmen, nnbo Te nuua, Yes paboTta cBs3aHa ¢ npa-
BOOXPaHUTENbHOWN AEATENIbHOCTBIO.

B Teopun npaBa pasnmyaroT HECKOMbKO CTa-
anin npasonpuMeHeHus. NepBas cTagus 3akso4a-
€TCs B UccnenoBaHun akTU4ecKux 06CToATENbCTB
aena, CNOXMBLLENCA coumnanbHON cutyaumm, cnoco-
60oB nosepeHnsi. OCHOBHbIE BOMPOCHI, 3aaBaemble

Ha 3TOW CTaguun: YTO B OENCTBUTENbHOCTM MPOU30-
o, 4to TpebyeT BMeLlaTeNnbCTBa NPaBoONpUMEHN-
Tensa? ®akTbl HEOOXOOUMO YCTaHOBUTb, CObBpaTb,
3aKpenuTb, UCCnepoBaTh (onpefenms NX AOCTOBEp-
HOCTb) W, HaKOHeL, OTBETUTb Ha [NaBHbIA BOMPOC
3TOW CTagUN — UCTUHHBI U JIOXKHbI OLEHKM TEX UK
MHbIX hakTOB? BTOpas (kntodeBasi) cTagmsi COCTOUT
B MpaBOBOM KBanudpukauuy AencTeui agpecara
npaBonNpuUMEHeHNs, T.e. B BblIbOpe HOPMbl Npasa.
MpaBonprMeHnTENb COMOCTaBNAET 06CTOATENBCTBA
Jena c rmnoTeson 1 ancnos3vumen Hopmbl npasa n
onpegensieT To NpaBusIo NOBEOEHMNS, KOTOPOMY 00s-
3aH cnepoBaTtb agpecat npaBonpUMeEHeHNs. TpeTbs
cTagnst — 3TO aHanu3 MpPaBoMNPUMEHUTENEM TeKCcTa
HOPMbI NpaBa, NPOBEpPKa ee Ha 3aKOHHOCTb NosiBe-
HUS, Ha OeNCTBME BO BPEMEHU, B MPOCTPAHCTBE 1 NO
Kpyry nuy, (hopmanibHO-OOrMaTU4ECKMIA MOOXOA K
HOpMe npaBa). YeTBepTas cTagns 3akJ4aeTcs B
TONKOBaHUN HOPMbI MpaBa, YSICHEHWM €e CMbicna.
Matas ctagnsa — 3TO BbIHECEHWE pPELLUEHUS KOMMe-
TEHTHbIM OpPraHoOM (OO/MKHOCTHbIM nnLoM). U, Hako-
Heu, WecTast CTagns NpeacTaBnsieT cobon npoue-
OypYy LOBEOeHVs1 COAep KaHus peLleHnst 0o ceefe-
HUSA agpecara NPaBonNPUMEHEHNS N BCEX 3anHTepe-
COBaHHbIX 1L [23].

Y10 03Ha4YaeT coumasnbHas cnpaBenIMBOCTb B
cepe peanuzdauun npasa? 1o MHEHNIO COBETCKUX
y4YeHbIX, Mpexpe Bcero 6ecnpucTpacTHOCTb Npu
peLleHn cnopos O npase, 060CHOBAHHOCTb BbIBO-
0oB  (hakTu4eckmMmn  obCcToATeNnsCTBaMN  Oena,
pPaBEHCTBO BCEX Mepen 3akKOHOM, COPa3MEPHOCTb
NPEeCTYNNeHNs U Haka3aHus, COOTBETCTBME MeXAy
uensMy 3akoHopatena u cpegcrteamu, usbupae-
MbIMW /151 UX OOCTVOKEHUS [24].

Ho 4yTo Takoe 6ecnpucTpacTHOCTb Kak OfgHa 13
CTOPOH COUManbHOW CrnpaBefMBOCTA, 4YTO OHa
npencraensana coboil B COBETCKOE BPEMS U, TEM
bonee, kKak ObGHapyxuBaeT cebd B COBPEMEHHON
POCCUNCKON AencTBuUTeNbHOCTN? Bonpoc, Ha Hal
B3rNs4, OTHIOOb He nNpaspgHbii. PaHee noHATHE «6ec-
NPUCTPACTHOCTb» ObI0 YOOOHON LLUMPMOI, KOTOPOIA
MHOIMe OECATUNETUS NoSib30Banacb MOMUTUYECKas
BEPXYLUKA, YAOOBNETBOPSII CBOW  WHTEPECbl W
3anpochbl; HO cervac N3MEHUNCS CTPO, U3MEHWUNACh
cucTtema, HacTanu ppyrue BpemMeHa, HO, yBbl, 3TO
MOHATNE C TAKUM >KE YCTEXOM MCMOJSIb3YET B CBOUX
KOPbICTHbIX MHTEpEecax gpyrasi nonutuyeckasl Bep-
xywka. Ecnum paHblue «HenpukacaembiMu» cyuTa-
ncb nnua, 06nedYeHHble BNACTLIO UM NPUBAKEH-
Hble K Hel, TO cenyac BCe peLlaeTcs C MOMOLLbIO
OeHer.

Apkuii npumep NpaBonpUMEHeHNs — OesaTesb-
HOCTb POCCUINCKMX CyaoB. Kak u3BecTHO, B npege-
Nlax, YCTAHOBJIEHHbIX YrOSIOBHbIM 3aKOHOM MaKCu-
MasnbHOro 1 MMHUMaNIbHOrO CPOKOB HakasaHusi, cyp,
BbIHOCUT peLleHne NPUMEHUTENBHO K KaXKAOMY KOH-
KpeTHoMy peny. «OgHako ogvH NULHWIA yaap, OOvH
JINWHNIA AW HEQOCTAKOLWLMIA Tanep Uan rpoLl, OgHOM
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Hepgenemn, ogHUM OHEM MeHbLUe Unn 6onbLue TIOPeEM-
HOrMO 3aKJ/IlYEHNSI €CTb Y)Ke HecnpaBepnIMBOCTb»
[25]. N — npucTpacTHOCTb. BbiHOCS npurosop (no
YroOnoBHOMY Aeny) unnm npuHuMasa pelleHune (no
rpaxgaHckomy aeny), cya (B nvue cygen n oT UMeHn
Poccuickon ®epepaunn) NpMMeEHSIET NpaBo, peanu-
3yeT CBOW BfIACTHbIE MOSIHOMOYMS, BTOPrascb B
chepy npas 1 0683aHHOCTEN NHAMBKAR, UHBIMU CIO-
BaMn, CO3O4aeT MPaBONPUMEHUTENbHBIN aKT, Ha
OCHOBE KOTOPOIr0o MOXET OCYLLECTBATLCS MPUHYX-
OeHne («y3aKOHEHHOE Hacunmne»).

BonHoln pemokpaTtnyecknx npeobpasoBaHui
Obl1 aKTyanM3npoBaH BONPOC O CyaebHbIX OLmMbKax.
MHorne cynebHble NOCTaHOBIEHUSA BbIHOCATCS MOA-
Yac ¢ rpybenwmMy HapyLeHNAMI NPOoLEeCCyanbHbIX
1 MaTepuasibHbIX HOPM, BNOCNEACTBMN OTMEHSIOTCS
N HanpaBfstoTCA BbILWECTOSALEN WHCTaHUMEN Ha
HOBOE paccMOTpeHue. [paxgaHe BbIHY>)KOEHbI
rogpamm obuBatb cygebHble Mnopornm B MOucKax
NPecnoByTON CnpaBeanvMBOCTU... Y HEBWHHO OCYy-
XKOEHHOr0 HEN30EXXHO BO3HMKAET YyBCTBO pasoya-
pPOBaHNS B CMPaBeAIMBOCTY Cyfa U 3aKoHa; cyneb-
Has owwubka obopavMBaeTca ANns 3Toro suvua
ny6nnyHOW OucKpeguTaumeid, cTaBuT ero Ha OfuH
ypOBEHb C npecTynHukamu. [lcmnxonorudeckne
nocnencTBys TakOW HecrnpaBenIMBOCTU 3aTparu-
BalOT 1 OKpy>Kawwmx. Tak, cybbekTa co crabbiMin
HPaBCTBEHHbIMI YCTaHOBKaMn OHa nobyxxaaet
YOOBNETBOPATL CBOW 3rovCTUYECKME MHTEPECHl 3a
cyeT obuwecTBa unu gpyrux navud, a Jlogu C npoy-
HbIMW MOPasibHO-NMPaBOBbIMY BO33PEHVSMU MOTYT B
CBA3M C NoJo6HbIMM (hakTaMun UCMbITbIBaTb HEyBe-
peHHOCTb B Byayliem. Bce aTo mpuBoauT K HeyBa-
XKUTETbHOMY OTHOLLIEHWIO K 3aKOHY U1 cygdy [26].

CyLecTBYEeT MHOIMO MPUYKH (CKPbITbIX U SBHbIX)
BblHECEHMS CYOOM HecnpasBennBoro npurosopa,
rnaBHas N3 KOTOPbIX COCTOUT B NPOLAAXKHOCTUN 4acTun
cygemnckoro Kopnyca. Bcs abecypgHoOCTb cuTtyaummn B
TOM, 4YTO 3Ta npobnema 06CY>XOAeTCs Ha BbICLUEM
rocy0apCTBEHHOM YPOBHE Ha MPOTSXKEHUN B Teye-
HUEe HECKOJIbKMX NET [27], HO HUKaKNX KOHCTPYKTUB-
HbIX MEXaHN3MOB €€ pa3peLleHnsi NPEeaJIoKEHO He
Obl10. HanpoTtus, Koppynuus, NpoHM3aBLlas Bce
OOLECTBO, ©€XeOHEBHO MPOJOIKAeT MnopaxxaTtb
cynebHyro cucTtemy; Hanpumep, cpegy aaBOKaToB
OAaBHO M3BECTHbI CTaBKW, MO KOTOPbLIM MOKYMNaKTCs
«CyAe0OHbIe peLleHns» PasinYHbIX NHCTaHLUMIA.

Cpeaun gpyrux MeHee «MonyfnsipHbIX» N OTXKU-
BaOLLMX MPUYUH MOXXHO BbIAENUTb OMaceHus Cyobin
BbIHECTU NubepanbHbI Npurosop. Ecnn kaccaumoH-
Hasi MHCTaHUMSA COYTET, YTO HEOOXOOMMO U3MEHUTb
CJIMLLKOM MSITKUA NPUroBop, OHa LOJ/KHA OTMEHUTb
3TOT NPUroBOP M NepepaTb Aefo Ha HOBOE pacCcMo-
TpeHue. Cyaps, Yen npurosop Obl1 OTMEHEH, CYMTa-
€TCs JOonyCcTuBLLMM 6pak B paboTte. Ecnuv »xe npuro-
BOp OyOeT Npu3HaH CAULWKOM CYpPOBbIM, CPOK Haka-
3aHNst MOXET OblTb CHUXEH KaCCaUMOHHOW MHCTaH-
unen 6e3 ero OTMEHbl, MPUYEM B 3TOM Clyyae B

afpec cyabh HapekaHuin He nocTynuT. [JaHHas cuty-
auns co3paeT ycsoBMS, MPU KOTOPbIX MPUroBOpPbI
CyObW MOTYT BbIHOCUTLCS C M3BECTHOW MOACTPaxOB-
KOWA.

Ewe oguH acnekT npobnembl cnpasenneo-
CTU, KOTOPbI HENb3s1 060MTY BHUMAHUEM, COCTOUT B
TOM, YTO aKTbl MPUMMEHEHUs npasBa [AOMKHbl ObiTb
CNpaBeanMBbIMA C TOYKU 3PEHUS TeX, KTO CTaHo-
BUTCS OOBEKTOM UX OENCTBUSA, a TakXKe Tex, KTO B
COOTBETCTBMM C HMMMK HakasbiBaeTcs. [lpobnema
CNpaBefiMBOCTU B peanm3auny npasa He CBOAUTCS
K OLeHKe OeiCTBU NpaBonpUMeEHUTENbHbIX Opra-
HOB. Peyb nget o Tom, MOryT nn GbITb cnpasenu-
BbIMU IGO0 HECMpPaBeaMBbIMA N Opyrne CyobekTbl
npasa. 3akoH M3gaH, BCTynua B OENCTBMe, N BCe
CyObeKTbI AOMKHbI M pyKOoBOoACTBOBaTbCs. BmecTte
C TEM eCTb OpraHbl U Nnua, KOTOPbIM 3aKOH «BBEPSi-
eTcs», «NepenaeTcsa» B PyKn ANs Toro, YTobbl OH MOr
ObITb CTPOrO U TOYHO MPETBOPEH B XWN3Hb, HanNpu-
Mep, korga Heobxogumo pasobpaTtb crnop B cdepe
4YaCTHOro Npasa, NPaBUIbHO NCTOMIKOBATb U NpuUMe-
HUTb 3aKOH K TOMY U nHomy cny4ato [28]. Mo mHe-
Huto B.I. Mpadckoro, LeHHOCTb NpaBa NpPosBASETCA
B TOM WAN WHOM pe3ynbTaTte ero NpUMeHeHus — B
CNpaBea/IMBOM XapakTepe CcyaebHOro peLleHus,
NPVMUPEHNN KOHMNKTYHOLLMX CTOPOH, «B COEPXU-
BaHUN an4yHbIX NOBY>XOEHUA N YCTPEMIIEHUA NH-OU-
BWAOB M IPynn U TeM camMbIM B 06eCneyYeHnn 1 nog-
nep>kaHmm mupa, nopsigka, obuwero énara» [29].

KakoBO »Xe MecTo 1 posib NpuHLMNa coumanb-
HOW crnpasen/MBOCTM B MpoLEecce NpaBonpuMeHe-
HUA? TpyoHO He cornacuTbCs C onpegeneHnem
«nNpUMeHeHne npasa», AaHHbiM C.C. AnekceesbiM:
3TO MOCne NpPaBOTBOPYECTBA BTOPOM MO 3HAYEHUIO,
a Npy U3BECTHbIX COLMAbHbIX YCIIOBUSAX 1 HE MEHee
3Ha4YUMBbIV (HaKTOP, CTOMb CYLLECTBEHHO BANSIOLLMIA
Ha NpaBOBOE pPerynMpoBaHve, MPUTOM BAVSIOWNA B
camoM XOfe, B MpoLecce BO3LENCTBMSA npasa Ha
obLecTBeHHble OTHOoLWeHUs [30].

Ecnn paHblle COBETCKUIN 3aKOH U COBETCKOE
npaso NPOBO3Mallannucb CambiMi CrnpaBeasvBbI-
MU, TO pecdopmbl nocnegHux 15 net «passenu»
MOHATUSA «3aKOHHOCTb» 1 «CMPaBenIMBOCTb», OTTEC-
HUB nocnepHee B 06nacTb HPaBCTBEHHOCTU. OgHUM
13 NepBbIX 00PaTUICA K UCCNeqoBaHnIO 3TUX Tpebo-
BaHWI B Ka4eCTBE MPUHLUMIMOB MPaBoOnNpUMEHUTENb-
Hou peatenbHocTn W.A. OopsarvH, npencraBmMBLUNI
1X He B BUOe OCHOBOMoNarawLLmx Havan (pykosogs-
WX ungen) npaBoONPUMEHEHNS, a Kak CUHOHUM
copep>KaHnsa obWwmux 1 cneumanbHbIX FOPUANYECKNX
rapaHTun (unn TpeboBaHWUi) 3aKOHHOCTK B cdepe
aton pestenbHocTy [31]. O6wme rapaHTun obecne-
YEeHVs NPaBUIbHOMO MPUMEHEHNST NMPAaBOBbIX HOPM,
Kak npeactaengaetca W.A. OopsarvHy, cocTaBnstoT
NPUHLWMbI: OOBEKTUBHOMO 1 MOJIHOrO NCCNefoBaHs
0OCTOATENBCTB [ena, COOMAEHNss HOPM MaTepu-
anbHOro npasa; MNPUHATUS peLleHns B npegenax
KOMMETEHLUUN N B YCTAHOBJIEHHbIX 3aKOHOM MpOoLieC-
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CyasibHbIX (hopmax, KOHTPONS U Haasopa 3a paes-
TENBHOCTBLIO MPaBOMNPUMEHUTENBHBIX OPraHoB, y4a-
CTVS TPYOALMXCA N OOLLECTBEHHbIX OpraHu3auui B
npaBonNpPUMEHNTENBHOM MpOoLIecce, nNpaBo obxasno-
BaHUs OENCTBUIA OOMKHOCTHbIX JINL, OTBETCTBEHHO-
CTU 32 NPUHSATME HEMPABOMEPHbIX aKToB. Crieynanb-
Hble Opuanyeckne rapaHTum obecnedveHns npa-
BUJIbHOIO NPUMEHeHNs npasoBbix HopM W.A. Oops-
MMH noApasfenseT Ha ABa Buaa crneymanbHbIX
TpeboBaHui: TPeOOBaHNS NPaBUIBHOIO (3aKOHHOIO)
NnpPUMeHeHNs HOpM Npasa (06LuUne rapaHTun); Tpebo-
BaHWs, NPenbsABsieMble K NMPYHUMAeEMOMY MO feny
peLeHno (060CHOBaHHOCTb, 3aKOHHOCTb, Lienecoo-
OpasHOCTb M CMpaBemMBOCTb). TakMMm 00pasom,
NPUHLMMNbI  NPaBOMPUMEHEHNS  NPEACTaBNsloTCA
NPerMyLLIECTBEHHO B OOHOM acrekTe — Kak topugu-
YeCKue rapaHTUn Npaga, a He Kak CaMOCTOATENbHbIN
3JIEMEHT NPaBONPUMEHNTENBHON CUCTEMBI U OTHIOOb
He B KayeCTBE OCHOBHbIX ee Hadan (PyKOBOLALLMX
noen) [32].

3aKOHHOCTb — 3TO OAHO M3 OCHOBHbIX TPebo-
BaHU K NPUMEHEHNO npasa (MoMMMO OB60CHOBaH-
HOCTW, LEeNecoobpasHoCTM U CchpaBenMBoOCTM),
O3HavarolLee, YTO NPU pPeLLeHNN KOHKPETHOro CIy-
Yasi NPaBONPUMEHNTENBHbIN OPraH AO>KEH OCHOBbI-
BaTbCs Ha OMNpPeneNeHHoOn HopMe rnpasa (MX COBO-
KYMHOCTW), NPSAMO OTHOCSLLENCS K paccMmaTpuBae-
MOMYy [eny, CTPOro 1 HEYKOCHUTENbHO CRnefoBaTh ee
TOYHOMY CMbICNY, AENCTBOBaTb B pPaMKax CBOEW
komneTeHuun [33]. TpeboBaHme 0OGOCHOBaHHOCTMU
O3HA4aeT, YTOo, BO-NEPBbIX, AOKHbI ObITb BbISIB/IEHbI
BCe OTHOCSLMECS K Aeny (akTbl, BO-BTOPbIX, OHU
LOMKHbI BbITb TWATENBHO N 06BEKTUBHO U3Y4EHbI 1
NPU3HaHbl JOCTOBEPHbLIMU U, B-TPETLUX, BCE HeOo-
Ka3aHHble N COMHUTENbHbIE (DaKTbl OOMKHbI ObITb
OTBeprHyThl. Llenecoobpas3HocTb B npaBe — 3TO
COOTBETCTBME AEATENBHOCTM OPraHoB 1 Nuy, B pam-
Kax 3aKoHa KOHKPETHbIM YCIIOBMSM MecTa U Bpe-
MeHW, BbIOOP OMTUMAaNIbHOrO MyTW OCYLLECTBEHMNS
HOPMbl B KOHKPETHOW >XU3HEHHOW cuTyauun. Tak,
HekoTopble wuccnegosatenn (M.®. Opsux, [1.M.
PabvHoBuWY 1 Op.) cUMTaloT €OUHCTBEHHBIMY TPEOO-
BaHUSIMV MPaBWUJIbHOrO MPYMEHEHMS MPaBOBbIX HOPM
3aKOHHOCTb U LienecoobpasHocTb. bnnskyo nosu-
uunto 3aHumaeT C.C. Anekcees, yTBEPXXOAKOLLNIA, YTO
NPUMEHEeHNe npaBa MOXXET ObITb MPU3HAHO Hape-
XawyM b Torga, Korga siIBNSETCS 3aKOHHbIM 1
060CHOBaHHbIM, fobaBnss: «CyLecTBEHHOE 3HaYe-
HUEe TakXXe UMEIOT LenecoobpasHocTb 1 adpdekTus-
HOCTb MPVMEHEHUS, OCYLLECTBIIEMOrO B pamMKax...
3aKOHHOCTW» [34].

MpepcTaBnseTcs, YTO HA COBPEMEHHOM aTane
HeOOXOOUMO «HanaguTb» OO/MKHOE BbINOSIHEHME
TpeboBaHMIN 3aKOHHOCTN 1 0B6OCHOBAHHOCTW, MOJI-
HOCTbIO CKOHLIEHTPUPOBAaBLUUCL Ha UX peanusauun
(v KOHTpONEM Hapg peanusauunen) cygamm n opyrumm
NPaBOOXPaHUTENMbHbIMY OpraHamMu. OTO OTHIOOb He
O3HavaeT NoJIHOro 3abeBeHunsa TpeboBaHNs cnpasen-

JINBOCTU B MNPaBOMNPUMEHUTESIbHON OEATENbHOCTU,
HaNpoTuB, akTMBHasi paboTa Mo BbIMOSIHEHWIO BbILLE-
Ha3BaHHbIX TPEOOBaHUM NO3BONINT NMPAaKTUKaM 1 y4e-
HbIM NPUGAN3NTBECA K pasdragke CyLLHOCTY NpuHUMna
coumansHOM CrnpaBeanvMBoCT B NPaBonpUMeHeHNN
[35].

Celyac 3By4aTt HECObITOYHBIM UOeanoM cnoBa
A.N. OknmoBa 0 TOM, YTO CNpaBenIMBOCTb BbICTY-
naeT «CpeacTBOM obecneveHnss coumanbHON LEHHO-
CTV NPaBOBbIX HOPM, 1 6€3 ee y4eTa, Kak KpuTe-pus
COU3MEPUMOCTHY NOBEAEHUSA NIOLEN, NPaBOBOE pery-
JIMpOBaHME B KOHEYHOM CYETE 3aTpyOoHUTENBHO»
[36]. B coBpeMeHHbIX yCNoOBMSAX MPaBOBOMO HUMM-
JIM3Ma, yBbl, peYb HE NAET O «COUMaNbHON LEHHOCTY
NnpaBOoBbIX HOPM>.

BaxkHbIM B fene peanusaumy npuHymMna cnpa-
BEAIMBOCTY B NPaBOMNPUMEHEHNN SBNSETCA HEOOXO-
OMMOCTb MHOMBUOyanusaumn TpeboBaHuin npasa u
NpaBOBOW OTBETCTBEHHOCTUW, YTO BbIPAXKAETCH B
CrnepyoLLEeM.

MepBoe. MNMprMeHsieMble K NpaBOHaPYLUUTESIO
Mepbl BO3AENCTBUS, WX BUL, CTEMEHb CTPOrocTw,
NPUHALNEXHOCTb K TOW UM WHOW OoTpacnu npasa
OOJKHbI COOTBETCTBOBATL TSHKECTU MpaBoHapyLle-
HUSI, 06CTOATENBLCTBAM €r0 COBEPLUEHMS U JINYHOCTU
npasoHapyLmTensd. Yem onacHee gns obLlecTsa Ta
WA MHAs PasHOBUOHOCTb MNPAaBOHAPYLLUEHWUA, YeMm
6onbLUNA BPeL, (YObITKYM) NPUYMHEHBI NOTEPMEBLLEMY,
Tem 6onee CTPOrMMn SOMKHbI ObITb CaHKLUMN B OTHO-
weHun Hapywutend. OgHako 3akoH npegycmaTpu-
BaeT BO3MOXXHOCTb B Ka)XOOM KOHKPETHOM Cly4ae
VHOVBMOyanu3aumio OTBETCTBEHHOCTU. Hanpumep,
cornacHo 4. 3 ct. 60 YK PO, «npun Ha3Ha4YeHUn Haka-
3aHMS yYNUTbIBAKOTCA XapakTep U CTeneHb obLue-
CTBEHHOI OMacHOCTU MNPECTYMAEHMS U JINYHOCTb
BMHOBHOIO, B TOM 4/CIe 06CTOATENBLCTBA, CMSAryato-
e N oTardarolme HakasaHue, a TakXke BnsHue
Ha3HAYeHHOr0 HakKa3aHUs Ha WCNpasBfieHUe Oocy-
>KOEHHOMO N Ha YCNOBUS XXN3HN €ro CEMb».

VHCTUTYT vHAoMBUOyanusaumm OTBETCTBEHHO-
CTW B rpaxxgaHckoM npase Poccun Hanbonee spko
NPOSIBASETCSA B BO3SMOXXHOCTY YMEHbLLEHNS pa3mMepa
Josnra unn Npu4MHEHHOro Bpeaa B nNpoLecce npume-
HEHNS1 K Ly KOMMEHCAUMOHHOW Mepbl rpaxknaH-
CKO-MpaBOBOro BO3LENCTBMS, B TOM 4YuCre, B BUAe
BO3MELLEHNS YObITKOB C Y4eTOM (DaKTUHYECKMX
OOCTOATENBCTB Oena, K KOTOPbIM 3aKOH OTHOCUT
CTeneHb BUHbI Kpegutopa (cT. 404 'K P®) n notep-
neBLUEero 1 MMYLLECTBEHHOE MOSIOXKEHNE nnLa, Npu-
4YnHmBLIero Bpef (cT. 1083 'K P®). [1na focTmxeHus
CNpaBedMBoOCTU CygebHbIX peLleHnid B 3aKoHe
npegyCcMOTPEHbl U HEKOTOPble OOCTOATENBCTBA, BO
MHOIOM XapakTepusyroLime IN4YHOCTb MNpaBOoHapy-
LINTENA N Ha3blBaeMble B KayecCTBE CMSAryarLLmx
aOMVHUCTPATUBHYIO OTBETCTBEHHOCTb, YrOSIOBHOE
HakasaHne WM OTArvyarLlWmMx OTBETCTBEHHOCTD,
HakasaHue.
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BTopoe. HoBbIli 3aKOH, yCTaHaBNMBaKOLLMIA NAK
OTAryaroLmii OTBETCTBEHHOCTb, 06paTHOM CUJbl HE
nMeeT (NosIoXkeHne 6epeT Havano B CT. 54 KoHCTUTy-
umn P® n KoHkpeTusmposaHo B cT. 9, 10 YK P®).
OHO 03Ha4vaEeT, YTO KOMMETEHTHbIN OpraH NPUMeHSIET
K BUHOBHOMY JIMLLb Te CaHKL1K, KOTOpbIe npeaycma-
TpuBanMCb 3a AaHHOE MpaBOHAPYLUEHNE B MOMEHT
ero coBepLUeHus. B nHoOM cnyyae BO3HMKaeT BO3-
MO>XHOCTb MPUBMEYEHNS JMua K OTBETCTBEHHOCTU
3a OeNCcTBUS, KOTOpble paHblle MpPOoTMBOMNPaBHbIMY
He cuuTanucek. lNMpugaHne obpaTHOW Cumbl 3aKOHY,
yCTaHaBNMBarLLleMy OTBETCTBEHHOCTb 3a Ty WU
WHYIO Pa3HOBUOHOCTb AESHWUN, O3HA4YaeT, No CyLle-
CTBY, OO bEKTNBHOE BMEHEHNE.

TpeTbe. 3a OOHO M TO XXE MpaBoOHapyLleHue
MOXXET OblTb MPUMEHEHO ML OOHO HakasaHue.
VHom nopxon SBHO He COOTBETCTBYET MNPUHLMMY
CNpaBenIMBOCTU, KOTOPbIN TPebyeT «COOTBETCTBMS
OESHVS 1 BO3OasHUS» 1, KPOME TOro, NOpoXKaaeT
«BO3MYLLEHWE U MPOTECT, a HE CAY>KWT LIENsIM BOCMNN-
TaHWsi MPUVBBIYKU K CTPOXanemy CobMoaeHNto
HopM noBefeHus» [37]. OgHakO Henb3d cyuTaTb
OTCTynaeHvem OT TpeboBaHUN OQHOKPATHOCTU
OTBETCTBEHHOCTUN U «CJlydal, KOrga 3akoH pJony-
CKaeT OOHOBPEMEHHOE MPUMEHEHVE 3a OJHO npe-
CTYMNfeHne OCHOBHOMO 1 AOMOMHUTENBHOMO Hakasa-
HMA. 30ecb Hanuuo OOHO MpPecTynneHue, opHa
OTBETCTBEHHOCTb, OOHO HaKaldaHue, XOTS UHorga n B
pasnuyHbIX npoueccyanbHbliX dopmax». [daHHoe
nono>keHue 3akpennaeHo B CT. 50 KoHcTutyumn PP 1
BO MHOMMX KOANMULMPOBaHHbIX HOPMATUBHbIX aKTax
ny6aMyYHO-NpaBoBbIX oTpacnei (4. 2 cT. 6 YK P®; u.
2 cT. 108 Hanorosoro kogekca P®). B rpaxkgaHckom
npaBe TaKOro MOSIOXKEHUS HET; BMECTE C TEM OHO
KOCBEHHO peanu3yeTcs nyTeMm oTkasa nmbo oT npu-
HATUS WMCKOBOrO 3asiBieHNs HegobpOCOBECTHOMO
uctua, nmbo B camMOM MCKe HemobpOCOBECTHOMY
UCTLy (ecnu HapyLmnTenb NpeTepnen Mepbl OTBET-
CTBEHHOCTU B J06pOBONBHOM nopsaake) [35].

lMpouecc NpuMeHeHWs MpaBa HayMHaAeTCs C
nccnepoBaHns akTnyecknx ob6CToATENbCTB Aena,
TpebyloWwmx NpoLeccyanbHOrO YSCHEHNUS 1 3aKpe-
nneHus, npuyemMm OT YycCrewHon paboTbl Ha 3TOW
(HavanbHOW) CTaguM NPaBOMPUMEHEHNS BO MHOMOM
3aBMCUT CNpPaBenIMBOCTb NMPUHUMAEMbIX PELLEHNI.
[MpaBONpPUMEHNTENBHBIA OpraH, MOSIHO N OObeK-
TVBHO BbISICHAS OOCTOATENBCTBA KOHKPETHOIO Aena,
OOJKEH HE TOMBbKO YCTAaHOBUTL HOPUONYECKN 3HAYM-
Mble (DaKTbl, HO U ONPenennTb HOPMaTMBHO 3aKpe-
nieHHble npaBa M O0O0A3aHHOCTU CTOPOH, YYeCTb
NOJSIOXKEHVE NPUHLIMNA CNPaBeaMBOCTA, MONOXEHNE
00 wuHOMBUOyanu3auum MpaBoBbIX TpeboBaHui,
ncxoas M3 OCOBEHHOCTEN TOW WM UHOW NINYHOCTHU
[38].

ViHbiMK cnoBamu, pedb UOeT O BCECTOPOHHEM
aHanmMse, 6ecrnpuCTPacTHOM WCCNEOOBAHUN CyTU
fena. Ha atoi ctagum npaBOnNpUMEHEHUS BaXkHO

y4eCTb U 0B6CTOATENBCTBA, BbIXOOALLME 3a Npeaenb!
NpPaBoOBOro PEerympoBaHus, HO NO3BOASIOLME NpU-
OepXXMBaTbCsA CTPOro MHAMBMAYaNbHOrO nogxoga B
Ka>KOoOM KOHKpPEeTHOM cny4ae [39].

B Teopun n Ha npakTuke opugndeckne goka-
3ateflbCTBa paccMaTpuBalTCA B [OBYX acnekrax.
Bo-nepBbIX, C TOYKM 3peHusd crocoba nosyveHus
akTU4ecKnx [[aHHbIX (MOKaslaHus CBUOeTenen,
noTtepneBLmnx). Cnocobbl NoNyyYeHnst [oKa3aTeNnbCTB
OOMKHbI COOTBETCTBOBATL NMPUHLMMY CrpaBennBo-
CTW, T.€. HE HapyLlaTb ero 3TUYECKNX N HPABCTBEH-
HbIX TpeboBaHWn (YBa>KUTENbHOE OTHOLLEHWE K CBU-
OETENO0 UM NOJO3PEBAEMOMY, UX YEJIOBEHECKOMY
OOCTOVHCTBY). BTOpol acnekT coctouT B paccMmo-
TPEHUN [OKa3aTeNbCTB C MO3MUMM 3aKOHOOATENb-
CTBa, B KOTOPOM He BCerfga HaxogaT OTpakeHUs
HPaBCTBEHHble TPebOoBaHNA. YCTaHOBNEHNE haKTu-
4YeCKMX OOCTOATENBCTB Aena BbICTYMNaeT Yalle BCEero
Kak gokasbiBaHue. TpakTyemMoe B LUMPOKOM CMbICTe
OOKa3blBaHNE «eCTb [OeATENIbHOCTb CyObEeKTOB,
HanpaefieHHas Ha YCTaHOBMEHNE C MOMOLLbIO opu-
ONYEeCKMX [oKasaTenbCTB WCTUHHOCTUM  0BCTOS-
TensCcTB gena» [40]. 3oecbk TpeboBaHne NpuHUMNa
CMNpPaBeaIMBOCT COCTOUT B TOM, YTOObI Npu COBEp-
LIEHNN BCEX OENCTBUI MO paspeLueHnto gen obiio
obecrne4yeHO n COGMIOOEHO COOTBETCTBME MEXAY
npasamy 1 06513aHHOCTAMN YHaCTHUKOB Npasonpu-
MeHeHus. Jlioboe yuiemneHne npas OgHUX U co3pa-
HUEe MpPeVMyLLECTB AN OPYrMX AO/MKHO pacLeHu-
BaTbCS Kak HECMPaBeaIMBOCTb. Tak, HepaBHbIe BO3-
MO>XHOCTM CTOPOH (MCTLA 1 OTBETYNKA) B rParkaaH-
CKOM  CyOonpoOu3BOACTBE MO NPencTaBfieHno
[0Ka3aTeNnbCTB, y4acTUIO B WX WCCNEAOBaHUN W
3asBMIEHNIO XOAATalCTB B MPaXgaHCKOM npoLiecce
HapyLwwaT hopManbHOe PaBEHCTBO MeXAy HUMU, a
cnepoBaTenbHO, U MPUHLMMN CPaBenIBOCTY.

Llenb nepeoi cTagny npasonpuUMEHNTENBHOIO
npouecca COCTOUT B AOCTVDKEHUN akTuyeckom
WCTWHbI, T.. COOTBETCTBMSA 3HAHWU O HEN hakTnye-
CKUM 0b6cTOoATENBCTBAM OOBEKTUBHOM AENCTBUTENb-
HocTn [41]. WcTnHa sBnsieTcs rHOCEONOrMyYeckom
OCHOBOW Cnpasen/IMBoOCTy, yCnoBremM, 6e3 KOTOPOro
HeNb3s OLUEHUTb TY WM WHYIO CUTyauuio, NPUHATb
CnpaBennMBoe pelleHne. He MeHee BaxkHa Takas
CTagusi NpaBoNpPYMEHEHUS, KaK BbIOOP HOPMbI Npasa
n ee aHanua. OT TOro, HaCKOJIbKO KpUANYECKM npa-
BWIbHO KBannuuMpoBaHO [AesHue, BO MHOMOM
3aBNCUT CMNpPaBeLIMBOCTb pPeLleHns cynbbbl Yeno-
Beka u gena [42].

MpaBunbHLIA BEIGOP NPaBOBON HOPMbI, NOA-
nexxailen nprMeHEeHUo, HEBO3MOXEH 6e3 uccne-
OoBaHusA (akTU4ecKnx OOCTOATENbCTB gena, 4To
TpebyeT 3HaHMSA KBaNUMULMPYIOLLEN NX NPaBOBOM
HopMbl. OKOHYaTeNbHaa KBanudukaums gakTmye-
CKUX OBCTOATENBCTB MPOBOAUTCSA HaA CTagum npu-
HATUSA PEeLUeHnst Mo Aeny. YACHMB, YTO paccMaTpu-
BaeMoOe [eflo HaxoauTcs B cdepe iopugn4eckoro

60 HoBbI# opuanMYecKuil XKypHasI

Ne 2 (ampesb - utoHb) 2023 T.



pPerynmpoBaHnsi, MNpPaBOMPUMEHUTENbHBIA  OpraH
onpepensieT ero oTpacneByo NOABEAOMCTBEHHOCTb
n wn3bupaeTr COOTBETCTBYIOLLYIO HOPMy Mpasa.
lMocne atoro Heobxogumo ybeouTbCca B ee «Mnoga-
JINHHOCTW», CBEPUB COLEP>KALLNECH B HEWN NOSIOXKEe-
HUS ¢ obuLManbHBIM TEKCTOM 3aKOHa; MPOBEPUTD,
JelicTBOBana fim 3Ta Hopma BO BPEMSA YCTAHOBEH-
HbIX (hbakTudeckux oB6CTOATENbCTB Aena; pacnpo-
CTPaHsIeTCa M ee OelCTBME Ha Tepputoputo, Ha
KOTOPOW MPOUCXOQWSIM paccmaTpuBaemble COObI-
TWS, N Ha KPYr BMHOBHbIX B HUX Nuy,. TwaTtenbHbli
aHann3 n3bpaHHON PUONYECKON HOPMbI CNOCO6-
cTByeT 60f1ee MOSIHOMY BOMJIOLLEHUIO MpuHLMNia
CnpaBefIMBOCTM B MpoLecce NpYMEHEHNs npasa.
Y106kl BbIOpaHHas NpaBoBast HopMa Oblna 3aKOHHO
1 cnpaBepnBoO NPUMEHeHa, HEOOXOOMMO YACHUTb
(B HEKOTOPBIX Cly4Yasix pPas3bsACHUTb) ee coaepXKa-
Hue. YACHEHME U pa3bsACHEHNE — OBE AnaneKkTuye-
CKM B3aUMOCBSI3aHHble CTOPOHbI Mpouecca TONKOo-
BaHus. TonkoBaHue, «06CNy>XnBas NPaBonpuUMeHN-
TENbHYIO [EATENbHOCTb, 06ecneynBaeT TOYHOCTb
nepenadn M BOMJIOWEHNS B MpaBe OCHOBHbIX €e
MNPWHLUMNOB, B TOM YMCIie 1 NpUHUMNa cnpaBenin-
BOCTU, MpK ee nepexone B MNJIOCKOCTb UHOVBULOY-
anbHbIX NPaBOBbIX NpeanucaHnii» [43].

MprHATYE IOPUANYECKN 3HAYUMOTO PELLEHUNS 1
n3gaHve COOTBETCTBYIOLLIENO akTa — 3asepLuaroLLas
CcTagusi NpPaBoOMNPUMEHEHNS, HA KOTOPON (UKCUPY-
IOTCS BbIBOAbl, COENlaHHble Ha MNPEeALUEeCTBYOLLMX
sTanax [44]. OTO WHTennekTyasnbHbI NpoLlecc, B
KOTOPOM OT MPUMEHSIOLWMX MPaBO CyObEKTOB,
OOMKHOCTHbIX NNy, TpebyeTca y6exOeHHOCTb B
CNpaBeniIMBOCTA U  3aKOHHOCTU MPUHUMAEMOro
peLueHus. ITorom npasornpuMeHUTENIbHON AeaTeNb-
HOCTW BbICTYNaeT [AOKYMEHT, MpencTaBnsoLLuil
CO060I1 KOHKPETHbIN NPaBOBOW aKT, UMEOLLMIA CTPOro
YCTaHOBJIEHHYIO (hOPMYy U aapecoBaHHbIN onpeae-
NIEHHOMY Kpyry cy6bekToB. B topuguyeckon nutepa-
TypPe K HEMY NMpenobsaBnAlTCcA TpeboBaHus 060CHO-
BaHHOCTU, MOTMBUPOBAHHOCTUN, 32KOHHOCTW, Liene-
Co0bpasHoCTK, cnpaBegMBoCcTU N T.4 [45]. AKT npu-
MEHEHUs1 npaBa, BbIHECEHHbIN C COOMOOEHNEM
TpeboBaHMn 3aKOHHOCTW, MO obLemy npasuay
ABNSETCA CnpaBeqvBbiM, MO0 €ro 3aKOHHOCTb
HeceT B cebe odumumanbHyo Mepy CrnpaBeavBoCTr
[46]. AKT NnpMMeHeHNs1 NpaBa, U34aHHbI Ha OCHOBA-
HAX 1 BO WUCMOSIHEHNE HOPM Mpasa, COOEPXUT He
TONMbKO MPaBOBOW, HO U HPABCTBEHHbINM acrnekT. OH
perynupyeTt 6onee LWMPOKWIA KPyr OBLLEeCTBEHHbIX
OTHOLLEHWI, YeM Te, KOTOpble YyKasaHbl B 3aKOHEe
[35].
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